
IN THE SUPERIOR COURT OF FULTON COUNTY 
 

STATE OF GEORGIA 
 

ALBERT E. LOVE, GREGORY L. FANN SR., ) 
ANTHONY KRISTIAN VATALARO,   ) 
CATHERINE RACHEL FLOOD,    ) 
PETE ZYSKOWSKI, AND LYNN ZYSKOWSKI ) 
       )   
    Petitioners,  ) 
       ) 
v.       ) 
       ) CIVIL ACTION FILE NO. 
FULTON COUNTY BOARD OF TAX  ) 
ASSESSORS; SALMA AHMED, in her individual  ) 
and official capacity as a member of the Fulton  ) 
County Board of Tax Assessors; MICHAEL  ) 2017CV296655  
FITZGERALD, in his individual and official  ) 
capacity as a member of the Fulton County Board  ) 
of Tax Assessors; BRANDI HUNTER, in her  ) 
individual and official capacity as a member of  ) 
The Fulton County Board of Tax Assessors; ED  ) 
LONDON, in his individual and official capacity  ) 
as a member of the Fulton County Board of Tax  ) 
Assessors; ROYCE MORRIS, in his individual  ) 
and official capacity as a member of the Fulton  ) 
County Board of Tax Assessors; and DWIGHT  ) 
ROBINSON, Chief Appraiser, in his individual ) 
and official capacity as Chief Appraiser of the  ) 
Fulton County Board of Tax Assessors  ) 
       )  
    Respondents.  ) 
 

PETITIONERS’ RESPONSE TO RESPONDENTS’ MOTION TO DISMISS 
 

COMES NOW the Petitioners, above named, and file this their RESPONSE TO 

RESPONDENTS’ MOTION TO DISMISS and state as follows:   

I. FACTUAL AND PROCEDURAL BACKGROUND 

On November 17, 2017, the Respondents filed their Motion to Dismiss under O.C.G.A.  §  
 
9-11-12(b)(6), for failure to state a claim upon which relief can be granted.  The Respondents 

state that the Petitioners are seeking to have the Respondents “abandon its prior discretionary 
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determination that StadCo’s contractual rights in the Stadium Site constitutes a non-taxable 

usufruct” and that the “[p]etitioners’ claims fail as a matter of law because a writ of mandamus 

is not available or appropriate where a legal official or agency has performed a discretionary 

duty.” (emphasis supplied).  Respondents’ Motion to Dismiss, pps. 4 – 5.  

 Petitioners contend that the duty described is not discretionary but is mandatory and is a 

clear legal duty that the Petitioners have a right to have performed both by constitutional and 

statutory mandate.  As far as the Petitioners have been able to determine, the Respondents have 

never exercised the duty imposed upon them by law, both constitutionally and statutorily, to 

determine whether the SLM Agreement between StadCo and the GWCCA is a taxable leasehold 

or a non-taxable usufruct.  

 Prior to filing the instant lawsuit, on August 22, 2017, Counsel for the Petitioners  

contacted Mr. Curtis Broden, Deputy Chief Commercial Appraiser, for the Fulton County Board 

of Tax Assessors.   The purpose of the call was to determine if the Fulton County Board of Tax 

Assessors had ever determined the taxability of StadCo’s interest in the Mercedes-Benz stadium. 

Mr. Broden stated to counsel for Petitioners that no determination had been made as to the 

taxability of StadCo’s interest in the Mercedes-Benz stadium.  See Exhibit 1, Affidavit of Wayne 

B. Kendall, attached.  Since the date that Mr. Broden was contacted by counsel for Petitioners 

and the date of the filing of the Petition in this lawsuit, no meeting minutes of the Fulton County 

Board of Tax Assessors indicate that there was ever a determination that the interest of StadCo in 

the Mercedes-Benz stadium was ever considered by the Board.  

 Further, after the filing of the instant lawsuit, Counsel for Petitioners served an Open 

Records Act request on the Fulton County Board of Tax Assessors seeking, inter alia, 

“documents or records in your possession that would indicate that the Fulton County Board of 
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Tax Assessors has officially or otherwise determined that the interests of StadCo in the Stadium 

are not subject to ad valorem taxation.” See attached Exhibit 2.   

The only response received as a result of this request indicated that the Fulton County 

Board of Tax Assessors issued a “Statement of Intent to Exempt Real and Personal Property”, 

which was dated August 22, 2013.  See attached Exhibit 3.  This “Statement of Intent to Exempt 

Real and Personal Property” dealt with the issue of whether the property was exempt from 

taxation as public property, under O.C.G.A. § 10-9-10, in that it was titled to the GWCCA, and 

not whether the private interest of StadCo in the property was taxable as a leasehold, or non-

taxable as a mere usufruct.1   The leasehold vs. usufruct issue, pertaining to StadCo’s interest in 

the Mercedes-Benz stadium, was never mentioned or discussed in the “Statement of Intent to 

Exempt Real and Personal Property”. 

 Furthermore, the “Statement of Intent to Exempt Real and Personal Property” was issued 

almost two years before StadCo took its interest in the property on May 18, 2015, under the SLM 

Agreement.  It is therefore irrelevant as it could not possibly evidence, or manifest exercise of, 

the acknowledged duty of determining whether StadCo acquired a taxable interest in the 

Mercedes-Benz stadium.   

 The Respondents, have continually made reference to the fact that they have made (i.e. 

past tense) a determination as to the property interest of StadCo in the Mercedes-Benz stadium, 

without making any reference to an official document, e.g. minutes of an official meeting.  Given 

the fact that representations to the contrary have been made to Petitioners’ counsel by the Deputy 

Chief Commercial Appraiser; and, the fact that Respondents have failed to produce any 

                                                           
1  Since the filing of this action, the Petitioners have also filed a motion to declare O.C.G.A. § 10-9-10 
unconstitutional.  In so far as this is the statutory authority underpinning the FCBTA’s claim that the Mercedes-
Benz stadium is tax exempt as public property, then this finding too is being challenged as invalid, in this lawsuit.  
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documentation to substantiate the exercise of their statutory duties, their undocumented claim to 

have determined the taxability of StadCo’s interest in the stadium is dubious at best. 

II. AGRUMENT AND CITATION TO AUTHORITY 

A. Petitioners are Entitled to a Writ of Mandamus to Compel the 
Performance of a Clear Legal Duty Imposed by Law Upon the FCBTA 
 
1. Standard of Review 

A motion to dismiss pursuant to O.C.G.A. § 9-11-12(b)(6) will not be sustained unless 

"(1) the allegations of the complaint disclose with certainty that the claimant would not be 

entitled to relief under any state of provable facts asserted in support thereof; and (2) the movant 

establishes that the claimant could not possibly introduce evidence within the framework of the 

complaint sufficient to warrant a grant of the relief sought...." Stendahl v. Cobb County, 284 Ga. 

525(1), 668 S.E.2d 723 (2008).  Stated somewhat differently, a motion to dismiss should not be 

granted unless "the movant establishes that the claimant could not possibly introduce evidence 

within the framework of the complaint sufficient to warrant a grant of the relief sought.” Allen v. 

Yost, 281 Ga. 102, 103, 636 S.E.2d 517 (2006), quoting Anderson v. Flake, 267 Ga. 498, 501, 

480 S.E.2d 10 (1997).  Here, Petitioners have shown with specificity that there are provable facts 

that would entitle the Petitioners to relief and the Court should agree that dismissal is not 

warranted. 

 To be entitled to a motion to dismiss under the allegations of the Petition in this case, the 

Respondents would have the burden of proving that under no set of provable facts would the 

Petitioners be entitled to a writ of mandamus and the other equitable relief that they have claimed 

in their Petition.  This would require, as to Counts I and II, that the Respondents would have to 

prove at least one of the following: (1) Petitioners have an adequate alternative remedy at law2; 

                                                           
2  The Respondents do not make this claim in their Motion to Dismiss. 
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(2) Respondents have no clear legal duty to perform the acts sought to be performed3; (3) the 

acts sought to be performed are purely discretionary on the part of the Respondents4; (4) 

Respondents have already performed the duty sought to be performed5; or (5) if already 

performed, it was not performed in an arbitrary or capricious manner6.    

2. The FCBTA has Never Exercised its Duty to Determine if Real 
Property of StadCo in the Form of the SLM Agreement is Taxable for 
Ad Valorem Tax Purposes 

 
The FCBTA states that it is the purpose of the Petitioners to have it “abandon its prior  

 
discretionary determination that StadCo’s contractual rights in the Stadium Site constitutes a  
 
non-taxable usufruct”.  The Petitioners’ position is that the FCBTA has never exercised its duty  
 
to determine the status of StadCo’s contractual rights.  It is a very simple matter to prove that it  
 
has exercised its duty to determine the taxable status of StadCo’s interests in the SLM  
 
Agreement.  If it has exercised that duty, then it should be able to point to an official document  
 
where that determination has been made.  Either the minutes of a meeting wherein the matter  
 
was considered; an approved exemption application granting StadCo and exemption from ad  
 
valorem taxation based upon the SLM Agreement; an entry in the tax digest indicating that the  
 
interest is taxable; or some other writing to show that StadCo’s interest in the SLM Agreement is  
 
or is not a taxable interest.  They have not done that because they have never formally considered  
 
                                                           
 
3  The Respondents make this claim in their Motion to Dismiss but it is a clearly erroneous claim as O.C.G.A. 
48-5-299 contradicts this assertion and imposes a mandatory duty to investigate diligently as to whether property 
within its jurisdiction is subject to taxation. 
 
4  Likewise, O.C.G.A. 48-5-299 contradicts this assertion and imposes a mandatory duty to investigate 
diligently as to whether property within its jurisdiction is subject to taxation. 
 
5  The Respondents make this claim in their Motion to Dismiss but supply no documentation that they have 
ever officially exercised the duty. 
 
6  This claim is inapplicable to this case because the Respondents have never officially exercised the duty 
imposed, arbitrarily, capriciously, or otherwise.  
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StadCo’s interest in the SLM Agreement and should admit as much.   

From their Motion to Dismiss, it is not exactly clear what the Respondents’ claim is, 

regarding when, where, and how they considered the interests of StadCo in the SLM Agreement, 

from an ad valorem taxation standpoint.  We had assumed, giving them the benefit of the only 

document they have ever produced that comes somewhat close to considering the issue, that the 

“Statement of Intent to Exempt Real and Personal Property” is what they claim decides the issue.  

Since Respondents never mention that document, in their Motion to Dismiss, it seems that they 

have abandoned that document as the basis of their argument for having considered StadCo’s 

interest in the Mercedes-Benz stadium.   As well they should have, given that the document was 

created and voted upon almost two years before StadCo took its possessory interest in the 

building on May 18, 2015.  We are therefore now at a loss as to when, where, and how StadCo’s 

interest in the Mercedes-Benz stadium was ever considered and acted upon by the FCBTA. 

The FCBTA is, however, correct on the law, and we agree with every word of the three 

(3) and a half pages of their motion describing the law on mandamus in the State of Georgia.  If 

they had exercised their constitutional and statutory duty to investigate the existence of tangible 

real property in the hands of StadCo, and to have it returned and assessed at 40% of fair market 

value, then they would have fulfilled their constitutional and statutory duty and the Petitioners 

would not be entitled to a writ of mandamus.  They have not done so, and that is a fact question.  

To be clear, we disagree that they have ever acted to investigate and fulfill their statutory duty 

under O.C.G.A. § 48-5-299(a).   

We also disagree that O.C.G.A. § 48-5-299(a) imbues them with discretionary authority.  

The first five words of the statute are “[it] shall be the duty”.  There is nothing discretionary 

about “it shall be”.  The word “shall” is a word of mandatory direction.  The Respondents’ 
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argument to the contrary is not only a perversion of the English language but is also a rather silly 

interpretation of a straight forward and unambiguous statute.  For example, if an individual owns 

real property at 2198 Essex Ave. in the City of Atlanta, Fulton County, Georgia, then the 

FCBTA does not have the discretion as to whether to have the property returned and assessed.  

Likewise, if StadCo holds a taxable leasehold interest in the Mercedes-Benz stadium, then the 

FCBTA does not have discretion as to whether that leasehold interest is taxable or not.  The fact 

that it is taxable is determined by law.  

The issue of whether a property is taxable, or not taxable, for ad valorem taxation 

purposes is a legal question determined by the Georgia Constitution and Georgia statutory law.7  

A property is or is not taxable based upon the application of the law to the objective 

characteristics of the property in question.  There is nothing discretionary about that endeavor.  

The FCBTA does not have discretionary authority to determine whether a property is taxable or 

not.  A business which takes a leasehold from a tax-exempt authority is subject to ad valorem 

taxation on the fair market value of the possessory interest held.  DeKalb County Bd. of Tax 

Assessors v. W. C. Harris & Co., 248 Ga. 277, 279 (2) 282 S.E.2d 880 (1981); Sherman v. Dev. 

Auth. of Fulton County (Sherman II) 321 Ga.App. 550, 739 S.E.2d 457, footnote 4 (2013). 

Petitioners will concede that once a property is determined to be taxable, the question of 

the fair market value of that property involves the exercise of discretion within administrative 

guideline parameters set forth by the Georgia Department of Revenue and statutory law defining 

the term “fair market value”.8  The methodology to determine fair market value is a discretionary 

                                                           
7  All tangible real property in the State of Georgia, which is not otherwise exempt, is required to be 
returned at fair market value and assessed at forty percent (40%) of its fair market value, as of January 1 of each 
year. O.C.G.A. §§ 48-5-6, 48-5-7 and 48-5-10.  Petition at ¶ 21. 
 
8  The law in the State of Georgia, as implemented by the appraisal procedure rules and regulations of the 
Georgia Department of Revenue, requires that all real property including, but not limited to leaseholds, and 
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exercise involving the application of deliberation and judgment to a given set of perceived facts 

based on certain market conditions and assumptions. Sherman v. Dev. Auth. of Fulton County. 

(Sherman I), 288 Ga. 88, 701 S.E.2d 472 (2010) (reversing grant of motion to dismiss and 

holding that exercise of discretion to determine fair market value of a leasehold is not unlimited).  

That much the Petitioners are willing to concede.   

The question of whether a particular property is taxable, is a non-discretionary legal 

question.  In Georgia, leasehold interests are taxable. O.C.G.A. § 48-5-3. Leases for a period in 

excess of 5 years are presumptively taxable as the transfer of an estate for years.   Whether the 

SLM Agreement transfers to StadCo a taxable leasehold interest or a non-taxable usufruct is not 

an issue to be determined at the discretion of the FCBTA.  Even if it were, which it is not, from a 

factual standpoint, that discretion has never been exercised and is therefore subject to a writ of 

mandamus as the duty to investigate and determine its taxability is mandatory.  

3. Respondents Misconstrue the Petitioners’ Petition 

Respondents have misconstrued and distorted the Petitioners’ petition in a couple of 

instances.  First, on page 3, the first sentence states: “Petitioners have alleged that, by and 

through the SLM Agreement, the GWCCA granted StadCo a usufruct, providing StadCo with an 

exclusive right of entry on the Stadium Site. (Id. at ¶ 12)”. The Petitioners do not allege that the 

SLM granted StadCo a usufruct.  The Petitioners allege that the SLM Agreement granted StadCo 

a taxable leasehold interest in the Mercedes-Benz Stadium.9  Paragraph 12 of the Petitioners’ 

Amended Petition paraphrases what the SLM Agreement states as the type of interest being 

                                                           
interests less than fee, shall be appraised at fair market value and liable to taxation and taxed in the hands of the 
real property owner, even if the property is under construction. O.C.G.A. §§ 48-5-3, 48-5-9 and Ga. Comp. R. & 
Regs. r. 560-11-10-.09(4)(d)(2).  Petition at ¶ 22. 
 
9  See Amended Petition, at ¶ 37, 66. 
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transferred.  It is not the contention of the Petitioners that the interest conveyed is a usufruct – 

quite to the contrary it is a taxable leasehold interest.  Respondents have misread what is written 

in paragraph 12 of the Petitioners’ Amended Petition. 

Secondly, footnote no. 1, on page 8 reads: “It would be a different case had the FCBTA 

not made any decision or taken no official action. Those are not the allegations in the Petition, 

however”.  Again, the Respondents misconstrue the Petitioners claim.  Petitioners do in fact 

allege that the FCBTA has made no decision and has taken no official action on the issue of 

whether the SLM Agreement is a non-taxable usufruct or a taxable leasehold interest.  Amended 

Petition at ¶ 40.  How the Respondents could read the Petition, and all the other documents 

submitted in this case, and come away with the opposite conclusion is beyond our ability to 

fathom.  

4. Petitioners Have a Clear Right to Have the Duty Enforced 

The Georgia Supreme Court addressed the issue of when a clear legal right to have a duty 

enforced exists in the case of Bibb County v. Monroe County, 294 Ga. 730, 755 S.E.2d 760 

(2014) where it stated: 

A clear legal right to the relief sought may be found only where the 
claimant seeks to compel the performance of a public duty that an official or 
agency is required by law to perform. [Cits. omitted] Where performance is 
required by law, a clear legal right to relief will exist either where the official or 
agency fails entirely to act or where, in taking such required action, the official or 
agency commits a gross abuse of discretion. [Cits. omitted]. 

 
 O.C.G.A. § 48-5-299(a) provides, in relevant part, as follows: “[i]t shall be the duty of 

the county board of tax assessors to investigate diligently and to inquire into the property owned 

in the county for the purpose of ascertaining what real and personal property is subject to 

taxation in the county and to require the proper return of the property for taxation.” In order to 

fulfill the mandate imposed upon it by this statute, the FCBTA must be able to show that it has 
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diligently investigated the property interests of StadCo in the SLM Agreement and made a 

determination as to whether the property interests of StadCo are subject to taxation.   

If this simple act has already been performed, then StadCo should have attached to its 

Motion to Dismiss an affidavit of the persons or persons who performed the investigation, 

swearing under oath that the duty had been performed and specifying when, where, and how it 

had been performed.  Also, such an attestation would have stated what official action was taken 

by the FCBTA and demonstrated by disclosure of official documentation that such action had 

been taken.  This they have not done because they have not officially exercised the duty imposed 

upon them by O.C.G.A. § 48-5-299(a).  Their motion to dismiss should consequently be denied.  

Simply stating, without official documentation or affirmative attestation, that the FBCTA has 

exercised its discretion not to tax StadCo on its possessory interest in the Mercedes-Benz 

stadium is insufficient to fulfill the duty imposed by O.C.G.A. § 48-5-299(a) to investigate 

diligently “for the purpose of ascertaining what real and personal property is subject to 

taxation.”  

In Georgia, proof of official action is accomplished in one of several ways.  Primarily it is 

done through the introduction into the record of a document attested to by an official of the 

agency that created the public record documentating official action of that agency.  Typically, 

such a record of a public agency would be its official minutes of a meeting, an ordinance or a 

resolution or entry in an officially kept and maintained record of agency or board action, or some 

other writing.  Public records of a county government must be authenticated pursuant to the 

provisions of O.C.G.A. § 24-9-920.  In the present case, there is nothing in the record of this case 

indicating that the FCBTA has ever taken official action on StadCo’s SLM Agreement to 
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determine its taxability.  No court would be authorized to find that StadCo had exercised its 

duties under O.C.G.A. § 48-5-299(a) on the record now existing before this court. 

“Where the act required [by law] to be done involves the exercise of some degree of  

official discretion and judgment upon the part of the officer charged with its performance, the 

writ [of mandamus] may properly command him to act, or, as is otherwise expressed, may set 

him in motion; it will not further control or interfere with his action, nor will it direct him to act 

in any specific manner”. Bibb County v. Monroe County, 755 S.E.2d at 767; Richmond County v. 

Steed, 150 Ga. 229, 232, 103 S.E. 253 (1920). See also Persons v. Mashburn, 211 Ga. 477, 480, 

86 S.E.2d 319 (1955) (mandamus is available to compel public official to exercise discretion, but 

not to control the exercise of that discretion).  While the Petitioners do not have the right to 

require a particular outcome, they do have the right to require that action be taken even when the 

action to be taken involves some degree of judgment and discretion.  See, e.g., Ga. Dept. of 

Transp. v. Peach Hill Properties, Inc., 278 Ga. at 200–201, 599 S.E.2d 167 (mandamus was 

appropriate where agency had adopted policy effectively barring any exemptions despite 

applicable law requiring agency to consider exemption requests). Id.   

  On the other hand, where applicable law requires official action, mandamus will lie to 

compel the taking of action in some form.  Persons v. Mashburn, supra.  Mandamus is an 

appropriate remedy to enforce the performance of a public duty which a public officer neglects 

or refuses to perform. O.C.G.A. § 9-6-21(a); Douglas v. Bd. of Ed., 164 Ga. 271, 138 S.E. 226 

(1927).  In the present case, the FCBTA has neglected to officially act on StadCo’s interest in the 

SLM Agreement to determine whether it is subject to taxation.  Petitioners are entitled to a writ 

of mandamus to compel them to act on the clear legal duty imposed upon them by O.C.G.A. § 

48-5-299(a). 
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B. Sovereign Immunity Does Not Bar the Petitioners’ Claims for 
Declaratory and Injunctive Relief 

 
Respondents set forth the assertion that the Petitioners’ claims against them for 

declaratory and injunctive against them in their official capacities are barred by the doctrine of 

sovereign immunity citing the holdings, in Musgrove v. Ga. R. & Banking Co., 204 Ga. 139, 

158-159, 49 S.E.2d 26 (1948); Lathrop v. Deal, 301 Ga. 408, 801 S.E.2d 867, 869 (2017); 

Olvera v. Univ. Sys. of Ga.’s Bd. of Regents, 298 Ga. 425, 782 S.E.2d 436 (2016); and Ga. Dept. 

of Natural Resources v. Center for a Sustainable Coast, Inc., 294 Ga 593, 596 (2014). 

Assuming, without conceding that the arguments put forth are valid, the Respondents 

make no mention of the fact that they have been sued in both their official and individual 

capacities for prospective relief.  Even if the arguments they portend are true it does nothing to 

relieve them of liability for the Petitioners’ claims in their individual capacities.  See Sustainable 

Coast, 294 Ga. at 603 ("Our decision today does not mean that citizens aggrieved by the 

unlawful conduct of public officers are without recourse.  It means only that they must seek 

relief against such officers in their individual capacities)."  See also Olvera, 298 Ga. at 428 (as to 

declaratory relief, “aggrieved citizens might properly seek relief against state officers in their 

individual capacities”).  Even if the Petitioners’ claims which were brought against the 

Respondents in their official capacities were to be dismissed, the same claims would remain 

against the Respondents in their individual capacities.  

In Lathrop v. Deal, id. the court specifically stated: “as we have explained at some 

length, the doctrine of sovereign immunity usually poses no bar to suits in which state officers 

are sued in their individual capacities for official acts that are alleged to be unconstitutional”. 

301 Ga. at 434.  Lathrop also held that the doctrine of official immunity did not prevent suits 

against state officials in their individual capacities for prospective relief from their actions as 
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governmental officials.  “ …. Article I, Section II, Paragraph IX (d) concerns suits and liabilities 

of public officers for monetary damages and other retrospective relief.  It does not limit the 

availability of prospective relief.  Accordingly, the [plaintiffs] need not worry any longer that 

official immunity would bar a suit like this one, if only it were brought against state officials in 

their individual capacities.” Id. at 444. 

III. CONCLUSION 

A motion to dismiss under Georgia law tests the sufficiency of the pleadings.  It assumes 

the truth of the allegations pled.  Under this standard the Respondents’ motion to dismiss must be 

denied for the reason that nowhere in the motion do the Respondents assert the insufficiency of 

the allegations of the pleadings.  Instead their arguments go to the merits of the pleadings and not 

to the sufficiency thereof to state a claim.  In order to reach the merits, the court would have to 

consider the genuineness of the allegations and determine the materiality of the facts alleged.  

That is not the proper purpose of a motion to dismiss.  See Weathers v. Dieniahmar Music, LLC, 

337 Ga.App. 816, 788 S.E.2d 852 (2016) (reversing trial court’s grant of motion to dismiss 

because a plaintiff is not required to submit evidence in order to support the allegations of a 

complaint).  

The Petitioners’ petition clearly sets forth sufficient factual assertions which would allow 

provable facts to be introduced in order to sustain their claims for relief.  For all of the above 

reasons the Respondents’ Motion to Dismiss should be denied.  

This December 29, 2017. 

Respectfully submitted, 
WAYNE B. KENDALL, P.C. 

s/ Wayne B. Kendall    
Georgia Bar No.: 414076  
Wayne B. Kendall, P.C. 
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155 Bradford Square, Suite B 
Fayetteville, GA 30215   
Telephone: (770) 778-8810 
Email: wbkendall2@yahoo.com 
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CERTIFICATE OF SERVICE 

 

This is to certify that on December 29, 2017, I that I have served the counsel of record for 

Defendants, with the attached Petitioners’ Response to Respondents’ Motion to Dismiss by email 

and by regular mail, postage prepaid to be delivered to their mailing address as follows: 

Patrice Perkins-Hooker, County Attorney 
Cheryl Ringer, Senior Staff Attorney 
Fulton County Office of the County Attorney 
141 Pryor St. SW, Suite 4038 
Atlanta, GA 30303 
 
This December 29, 2017. 

 

Respectfully submitted, 
WAYNE B. KENDALL, P.C. 

s/Wayne B. Kendall   
Georgia Bar No.: 414076 
Wayne B. Kendall, P.C. 
155 Bradford Square. Suite B 
Fayetteville, GA  30215 
Telephone: (770) 778-8810 
Email: wbkendall2@yahoo.com 
 

       Attorney for Plaintiffs 
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Exhibit “2” 



Wayne B. Kendall, P.C. 
155 Bradford Square 

Suite B 
Fayetteville, GA  30215 

(770) 778-8810 
(770) 716-2439 Fax 

 
October 31, 2017 

 
Fulton County Board of Tax Assessors 
c/o Mr. DeWayne Pinkney, Secretary 
235 Peachtree Street 
Suite #1400      
Atlanta, GA 30303     

Via Regular Mail and  
email to: dewayne.pinkney@fultoncountyga.gov 

 
RE: Love et al. v. Fulton County Board of Tax Assessors et al. 
 Fulton County Superior Court 
 Civil Action No. 2017CV296655 
 
Dear Mr. Pinkney: 

 This is to request, on behalf of my clients, that you allow me to inspect or provide me 
with copies of any written documents, which are public records, that you have in your possession 
and are maintained by you which fit the following descriptions.  This request is made in 
accordance with the Georgia Open Records Act, O.C.G.A. §50-18-70 et. seq.    
  

For purposes of this request the following definitions apply:  
  
a) The terms “You” or “Your” refers collectively to the Fulton County Board of Tax 
Assessors, their employees, officers, attorneys, and others acting on their behalf.  
  
b) The term “StadCo” refers to the Atlanta Falcons Stadium Company, LLC. 
 
c) The term “the Stadium” refers to the Mercedes-Benz Stadium.  
 
d) The term “GWCCA” refers to the Geo. L. Smith III Georgia World Congress Center 
Authority. 
  
   By way of specificity we are interested in inspecting and/or obtaining copies of:  
 

1) All agendas, agenda packets and meeting minutes of all Fulton County Board of Tax 
Assessor meetings since May 1, 2017. 
 

2) All applications for exemption from ad valorem taxation by GWCCA or StadCo in 
reference to StadCo’s interest in the Stadium. 

 



Mr. DeWayne Pickney 
October 31, 2017 
Page Two 
____________________ 

 
3) The agenda, and agenda packet for the Fulton County Board of Tax Assessors 

meeting scheduled for Thursday, November 2, 2017. 
 

4) Any other documents or records in your possession that would indicate that the 
Fulton County Board of Tax Assessors has officially or otherwise determined that the 
interests of StadCo in the Stadium are not subject to ad valorem taxation. 

 You can respond to this request by submitting the requested documents in electronically 
formatted files in .pdf via email, thumb drive or on CD ROM.   Should you have any questions, 
please feel free to contact me.  Thank you for your cooperation and assistance.   
 
       Sincerely, 
       WAYNE B. KENDALL, P.C. 
 
      
       /s/ Wayne B. Kendall    
        
 
cc: Kimberly Alexander via email to: kimberly.alexander@fultoncountyga.gov 

Cheryl Ringer via email to: cheryl.ringer@fultoncountyga.gov 
Katina Patterson via email to: katina.Patterson@fultoncountyga.gov 
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FULTON COUNTY BOARD OF ASSESSORS 
Boa rd Members 
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Statement of Intent to Exempt Real and Personal Property 
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Based on the Memorandum of Understanding for a Successor Facility to the Georgia Dome dated 
April 5. 2013 among the Geo. L. Smith JI World Congress Center Authority ( .. GWCCA"); the Atlanta 
Falcons Stadium Company, LLC (·'StadCo .. ): and At lanta Falcons Football Club, LLC (''Club'.): and 
the Tri-Party Memorandum of Understanding for a Successor Facility to the Georgia Dome dated 
April 5. 2013 among the GWCCA; the Atlanta Development Authority d/b/a invest Atlanta; StadCo 
and Club, and pursuant to O.C.G.A. § l 0-9-10, it is the intent or the Fulton County Board of Assessors 
to recognize the exempt status to the real and business personal property included in the 
Memorandums of Understanding and the lease/license of the stadium property including all bui ldings, 
parking areas and other real and personal property to be constructed and utilized under the terms of the 
lease/license. 

This exemption wi ll take effect upon commencement of construction or the stadium and remain in 
effect throughout the term of the lease/license agreement provided that the terms or the Memorandums 
of Understanding arc not altered and the lease/license does not substantially change the terms and 
conditions or the Memorandums of Understanding. Any changes or alterations of such Memorandums 
of Understanding or lease/license agreements will be subject to review by the Fulton County Board of 
Assessors to ensure that such changes do not alter the relationship of the parties substantially that 
would create a change that would render the propetty taxable under Georgia Law 

1 2211dday of August. 2013 
,,---
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