
IN THE SUPERIOR COURT OF FULTON COUNTY 

STATE OF GEORGIA 

 

ALBERT E. LOVE, GREGORY L. FANN 

SR., ANTHONY KRISTIAN VATALARO, 

CATHERINE RACHEL FLOOD, 

PETE ZYSKOWSKI, AND LYNN 

ZYSKOWSKI,  

 

Petitioners, 

 

v. 

 

FULTON COUNTY BOARD OF TAX 

ASSESSORS; SALMA AHMED, in her 

individual and official capacity as a member 

of the Fulton County Board of Tax 

Assessors; MICHAEL FITZGERALD, in 

his individual and official capacity as a 

member of the Fulton County Board of Tax 

Assessors; BRANDI HUNTER, in her 

individual and official capacity as a member 

of The Fulton County Board of Tax 

Assessors; ED LONDON, in his individual 

and official capacity as a member of the 

Fulton County Board of Tax Assessors; 

ROYCE MORRIS, in his individual and 

official capacity as a member of the Fulton 

County Board of Tax Assessors; and 

DWIGHT ROBINSON, Chief Appraiser, in 

his individual and official capacity as Chief 

Appraiser of the Fulton County Board of 

Tax Assessors, 

 

Respondents. 
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CIVIL ACTION FILE NO. 

 

2017CV296655 

RESPONDENTS’ MOTION TO DISMISS PETITIONERS’ FIRST AMENDED  

PETITION FOR WRIT OF MANDAMUS, DECLARATORY  

JUDGMENT AND FOR INJUNCTIVE RELIEF AND MEMORANDUM OF LAW IN 

SUPPORT THEREOF 

Petitioners filed this action because they disagree with the discretionary determination 

made by the Fulton County Board of Tax Assessors (“FCBTA”) that the contractual rights 

conveyed by the Georgia World Congress Center Authority (“GWCCA”) to the Atlanta Falcons 
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Stadium Company, LLC (“StadCo”) by and through the Stadium License and Management 

Agreement (the “SLM Agreement”) constituted a non-taxable usufruct as opposed to a taxable 

estate for years.  Petitioners’ claims must be dismissed because a writ of mandamus cannot issue 

where a city official exercises discretion and because the claim for declaratory judgment is 

barred by sovereign immunity.      

Accordingly, the FCBTA, Salma Ahmed, in her individual and official capacity as a 

member of the FCBTA, Michael Fitzgerald, in his individual and official capacity as a member 

of the FCBTA, Brandi Hunter, in her individual and official capacity as a member of FCBTA, 

Ed London, in his individual and official capacity as a member of the FCBTA, Royce Morris, in 

his individual and official capacity as a member of the FCBTA, and Dwight Robinson, in his 

individual and official capacity as Chief Appraiser of the FCBTA (collectively, “Respondents”), 

file this Motion to Dismiss that certain Petition for Writ of Mandamus and For Declaratory 

Judgment (the “Petition”) filed on October 17, 2017, by Albert E Love, Gregory L. Fann, Sr., 

Anthony Kristian Vatalaro, Catherine Rachel Flood, Pete Zyskowski, and Lynn Zyskowski 

(collectively, “Petitioners”). 

FACTUAL ALLEGATIONS 

On May 18, 2015, StadCo entered into the SLM Agreement with the GWCCA.  

(Complaint, ¶¶ 12-13).  The SLM Agreement sets forth the terms and conditions for the 

development, construction, and operation of a new stadium, now named the Mercedes-Benz 

Stadium (the “Stadium”).  (Id. at ¶ 15).  The Stadium and the land it sits upon (referred to by 

Petitioners as the “Stadium Site”) is owned by the GWCCA.  (Id. at ¶ 16).  As an instrumentality 

of the State of Georgia, the GWCCA is exempt from ad valorem taxes.  (Id. at ¶ 17).     
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Petitioners have alleged that, by and through the SLM Agreement, the GWCCA granted 

StadCo a usufruct, providing StadCo with an exclusive right of entry on the Stadium Site.  (Id. at 

¶ 12).  The SLM Agreement expressly stated that it “was not intended to transfer an estate for 

years, a tenancy, or a leasehold interest, or other real property interest.”  (Id.) (emphasis added).  

It is well-established under Georgia law that licenses of real property owned by a public body, 

such as the GWCCA, that create a usufruct do not create a taxable right or interest in the 

property.  See Allright Parking of Ga., Inc. v. Joint City-County Board of Tax Assessors for City 

of Atlanta-County of Fulton, 244 Ga. 378 (1979).  Accordingly, the FCBTA did not assess 

StadCo’s contractual rights in the Stadium Site.  (Complaint ¶ 23.)    

Petitioners have not only failed to state a claim upon which relief can be granted — 

Petitioners have asserted frivolous and baseless claims against Respondents that are clearly 

barred by well-established Georgia law.  Indeed, Petitioners are asking this Court to issue a Writ 

of Mandamus: (i) forcing Respondents to overturn their discretionary determination that the 

contractual rights transferred by the GWCCA to StadCo in the SLM Agreement constitutes a 

usufruct; and (ii) forcing Respondents to instead conclude that StadCo’s contractual rights in the 

Stadium Site constitutes an estate for years subject to ad valorem taxation (Counts I & II).  

Georgia law is clear, however, that, although a writ of mandamus can compel the performance of 

“a public official’s legal duty,” it cannot be utilized to dictate the manner in which the action is 

taken or the outcome of such action — which is precisely what Petitioners are seeking to do in 

this case.  In addition, Petitioners have requested that this Court issue a declaratory judgment 

finding that the SLM Agreement transferred to StadCo a taxable leasehold interest in the 

Stadium Site (Count III).  But Georgia law is very clear that such a claim is barred by the 

doctrine of sovereign immunity.  Thus, the Petition must be dismissed in its entirety.        
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STANDARD OF REVIEW 

A complaint should be dismissed for failure to state a claim under O.C.G.A. § 9-11-

12(b)(6) if “its allegations ‘disclose with certainty’ that no set of facts consistent with the 

allegations could be proved that would entitle the plaintiff to the relief he seeks.”  Benedict v. 

State Farm Bank, FSB, 309 Ga. App. 133, 134, 709 S.E.2d 314 (2011) (affirming dismissal of 

action against bank) (citation omitted).  In considering a motion to dismiss for failure to state a 

claim, the court is required to take the factual allegations in the complaint as true.  Mabra v. SF, 

Inc., 316 Ga. App. 62, 65, 728 S.E.2d 727 (2012).  In the absence of any specifically pled facts, 

however, the trial court is not required to accept legal conclusions as true.  Id.  The question is 

whether, under the assumed set of facts, a right to some form of legal relief exists.  Cumberland 

Contractors, Inc. v. State Bank & Trust Co., 327 Ga. App. 121, 126, 755 S.E.2d 511 (2014).  In 

addition, “[w]here a party relies on a written instrument as the basis of an action, and attaches a 

copy of the instrument as an exhibit, the facts shown in the exhibit will prevail over the 

allegation of the party in the pleading.”  H & R Block v. Asher, 231 Ga. 780, 781, 204 S.E.2d 99 

(1974).   

ARGUMENT AND CITATION OF AUTHORITY 

I. Counts I and II (Writ of Mandamus) Fail As a Matter of Law  

A.  Mandamus Relief Will Not Lie Against the FCBTA Where it Exercised 

Discretion and Petitioners Have No Clear Legal Right to Relief.  

Counts I and II seek a writ of mandamus against “the FCBTA and its individual board 

members and the Chief Appraiser in both their individual and official capacities.”  (Complaint, 

¶¶ 26, 48).  Specifically, Petitioners are asking this Court to enter a writ of mandamus forcing the 

FCBTA to: (i) abandon its prior discretionary determination that StadCo’s contractual rights in 

the Stadium Site constitutes a non-taxable usufruct; (ii) find instead that StadCo’s contractual 
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rights in the Stadium Site constitutes a taxable estate for years; (iii) assess the value of StadCo’s 

contractual rights in the Stadium Site; and (iv) retroactively impose ad valorem taxes against 

StadCo.  Petitioners’ claims fail as a matter of law because a writ of mandamus is not available 

or appropriate where a legal official or agency has performed a discretionary duty.  Indeed, 

Georgia courts have repeatedly held that such claims are barred because a petitioner cannot show 

a “clear right to relief.”   

A writ of mandamus is a “harsh” remedy of last resort, appropriate only in “limited 

circumstances.”  Police Benevolent Ass’n v. Brown, 268 Ga. 26, 26-27 (1997); Lansford v. Cook, 

252 Ga. 414 (1984); see also Smith & Wesson Corp. v. City of Atlanta, 273 Ga. 431, 433 (2001).  

As the Georgia Supreme Court has stated, mandamus is an extraordinary remedy that may be 

granted: 

only when the petitioner has a clear legal right to the relief sought or the public 

official has committed a gross abuse of discretion.  In general, mandamus relief is 

not available to compel officials to follow a general course of conduct, perform a 

discretionary act, or undo a past act. 

Schrenko v. DeKalb Cnty. Sch. Dist., 276 Ga. 786, 794 (2003) (emphases added) (footnotes 

omitted).  Although the writ of mandamus originated as a common law writ, it is now controlled 

by statute.  Bregman v. Orkin Exterminating Co., 213 Ga. 561, 563 (1957); see also O.C.G.A. § 

9-6-21(a).  

 Generally, mandamus is proper in only two situations: where the public official has 

committed a “gross abuse of discretion” or has failed to discharge a “clear legal duty.”  See Bibb 

Cnty. v. Monroe Cnty., 294 Ga. 730, 735 (2014) (“Where performance is required by law, a clear 

legal right to relief will exist either where the official or agency fails entirely to act or where, in 

taking such required action, the official or agency commits a gross abuse of discretion.”) 

(emphasis added).  Accord Georgia Dep’t of Transp. v. Peach Hill Props., Inc., 278 Ga. 198 
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(2004); Pryor Org. v. Stewart, 274 Ga. 487, 488 (2001).  A “gross abuse of discretion” is proven 

only by evidence that the official’s act or refusal to act is “arbitrary, capricious and 

unreasonable.”  City of Atlanta v. Wansley Moving & Storage Co., 245 Ga. 794, 796 (1980); 

Dep’t Cmty. Health v. Gwinnett Hosp. Sys., Inc., 262 Ga. App. 879, 883 (2003).  A “clear legal 

duty” is one which “the law has prescribed and defined the duty to be performed with such 

precision and certainty as to leave no room for the exercise of judgment or discretion.”  Titelman 

v. Stedman, 277 Ga. 460, 462 (2003).  “[M]ere authorization to act is insufficient unless the law 

requires performance of the duty.”  Forsyth Cnty. v. White, 272 Ga. 619, 620 (2000) (emphasis 

added)).  The petitioner carries the burden of proving that he has a “clear legal right” to the relief 

sought.  City of Coll. Park v. Hamilton, 220 Ga. 629, 631 (1965).   

“[M]andamus is proper to compel the undertaking of some official action to which the 

petitioner has a clear legal right, but it is not proper either to prescribe how that action is taken or 

to preordain its result.”  Id. at 736; Peach Hill Props., 278 Ga. at 201; Dougherty Cnty. v. Webb, 

256 Ga. 474 (1986); Citizens & S. Nat’l Bank v. Indep. Bankers Ass’n, 231 Ga. 421, 425 (1973).  

“The determination of whether official action is required depends on the law governing the 

subject matter in question.”  Bibb Cnty., 294 Ga. at 735.  “Even where official action of some 

sort is required, . . . where the action involves the exercise of discretion, mandamus will not lie to 

dictate the manner in which the action is taken or the outcome of such action.”  Bibb Cnty., 294 

Ga. at 736.  “Thus, where the applicable law vests the official or agency with discretion with 

regard to whether action is required in a particular circumstance, mandamus will not lie . . . .”  

Id.; City of Coll. Park v. Wvatt, 282 Ga. 479 (2007) (emphasis added); State Bd. of Exam’rs in 

Optometry v. Soc’y. of Prof’l Optometrists, Inc., 231 Ga. 44, 46 (1973).  
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For purposes of mandamus, “discretionary” acts are defined as those which “call for the 

exercise of personal deliberation and judgment, which in turn entails examining the facts, 

reaching reasoned conclusions, and acting on them in a way not specifically directed.”  Bland 

Farms, LLC v. Georgia Dep’t of Agriculture, 281 Ga. 192, 194-5 (2006); Banks v. Benham, 270 

Ga. 91, 92 (1998); Titelman v. Stedman, 277 Ga. at 462.  As the Georgia Supreme Court recently 

held in Ray v. Carthen, 275 Ga. 459 (2002), “where a duty involves judgment or discretion on 

the part of the actor, the writ of mandamus is not an appropriate remedy.”  Id. at 461 (emphasis 

added).   

Here, the FCBTA is endowed with the discretion to determine whether real property is 

subject to taxation.  O.C.G.A. § 48-5-299 provides that: 

It shall be the duty of the county board of tax assessors to investigate diligently 

and to inquire into the property owned in the county for the purpose of 

ascertaining what real and personal property is subject to taxation in the county 

and to require the proper return of the property for taxation.  The board shall make 

such investigation as may be necessary to determine the value of any property 

upon which for any reason all taxes due the state or the county have not been paid 

in full as required by law.  In all cases where the full amount of taxes due the state 

or county has not been paid, the board shall assess against the owner, if known, 

and against the property, if the owner is not known, the full amount of taxes 

which has accrued and which may not have been paid at any time within the 

statute of limitations.  In all cases where taxes are assessed against the owner of 

property, the board may proceed to assess the taxes against the owner of the 

property according to the best information obtainable; and such assessment, if 

otherwise lawful, shall constitute a valid lien against the property so assessed. 

O.C.G.A. § 48-5-299(a).  Therefore, “mandamus will not lie to dictate the manner in which the 

action is taken or the outcome of such action.”  Bibb Cnty., 294 Ga. at 736.  Indeed, Petitioners 

cannot utilize a writ of mandamus to compel the FCBTA to reach a particular outcome — that 

StadCo’s contractual rights in the Stadium Site is a taxable estate for years as opposed to a non-

taxable usufruct.     



- 8 - 

The FCBTA and its members did exactly what they were required to do under the law.  

They investigated and evaluated StadCo’s contractual rights in the Stadium Site, determined that 

the contractual rights constituted a non-taxable usufruct and, therefore, did not assess any taxes.  

The FCBTA properly exercised its discretion in evaluating StadCo’s contractual rights in the 

Stadium Site.  Petitioners would have preferred a different result, but that does not allow them to 

advance a mandamus action against the FCBTA and its members.
1
   

Petitioners cannot meet their burden to show a “clear legal right to relief” and, therefore, 

Counts I and II must be dismissed.  The FCBTA’s actions and determinations regarding 

StadCo.’s contractual rights in the Stadium Site were discretionary in nature, and the Georgia 

Supreme Court has determined mandamus is not an appropriate remedy in such a case: “Even 

where official action of some sort is required, however, where the action involves the exercise of 

discretion, mandamus will not lie to dictate the manner in which the action is taken or the 

outcome of such action.”  Bibb Cnty., 294 Ga. at 736.  Petitioner has not only failed to state a 

claim under Counts I and II, but has asserted a position that lacks substantial justification under 

Georgia law.   

B.  Counts I and II Against the Individual Members of the FCBTA in their Individual 

Capacities Are Barred by Official Immunity. 

Counts I and II also seek a writ of mandamus against the FCBTA’s “individual board 

members and the Chief Appraiser in both their individual and official capacities.”  (Complaint, 

¶¶ 26, 48) (emphasis added).  Georgia’s doctrine of official immunity operates as a complete bar 

to such claims.  

                                                 

1
 It would be a different case had the FCBTA not made any decision or taken no official 

action.  Those are not the allegations in the Petition, however.  
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As set forth above, a writ of mandamus is an extraordinary legal remedy that “is available 

to require a public officer to perform acts and duties imposed by law upon such officer.”  Tucker 

v. Wilson, 198 Ga. 474, 476 (Ga. 1944).  The statute governing writs of mandamus provides: 

“Mandamus shall not lie as a private remedy between individuals to enforce private rights nor to 

a public officer who has an absolute discretion to act or not to act unless there is a gross abuse of 

such discretion.”  O.C.G.A. § 9-6-21(a) (emphasis added).  

Official or “qualified” immunity “protects individual public agents from personal 

liability for discretionary actions taken within the scope of their official authority, 

and done without wilfulness, malice, or corruption.”  In Georgia, “a public officer 

may be personally liable only for ministerial acts negligently performed or for 

discretionary acts performed with malice or an intent to injure.” 

Marshall v. Browning, 310 Ga. App. 64, 67 (2011), recon. den. (June 16, 2011), cert. den. (Oct. 

17, 2011); Oglethorpe Dev. Group, Inc. v. Coleman, 271 Ga. 173 (1999) (stating that in Georgia 

a public official is protected in his or her individual capacity so long as their actions were not 

“done oppressively, maliciously, corruptly, or without authority of law.”).  

Counts I and II against the individual board members of the FCBTA in their individual 

capacities are completely barred by the Georgia doctrine of official immunity because there are 

no allegations in the Petition that the discretionary actions of the individual board members of 

the FCBTA were made with “wilfulness, malice, or corruption” or with an intent to injure.  See 

Marshall v. Browning, 310 Ga. App. at 67.  Instead, the Petitioners merely disagree with the 

outcome of the exercise of the FCBTA’s discretion and the determination of its individual 

members that the contractual rights transferred by GWCCA to StadCo in the SLM Agreement 

constitutes a non-taxable usufruct as opposed to a taxable estate for years.  Accordingly, Counts I 

and II against the individual board members of the FCBTA fail for the additional reason that they 

are barred by Georgia’s official immunity doctrine.  
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II. Counts III and IV (Declaratory Judgment and Injunctive Relief) are Barred by 

Sovereign Immunity.  

Petitioners ask this Court to issue a declaration that GWCCA conveyed to StadCo via the 

SLM Agreement a taxable estate for years.  (Complaint, ¶ 65) (emphasis added).  Petitioners’ 

claim, however, is barred by the doctrine of sovereign immunity and ignores more than 100 

years of well-established precedent.  Indeed, since at least 1948, the Georgia Supreme Court has 

held that the doctrine of sovereign immunity bars claims for declaratory judgment against the 

government.  See Musgrove v. Ga. R. & Banking Co., 204 Ga. 139, 158-159, 49 S.E.2d 26 

(1948) (holding that suit for declaratory judgment concerning taxation of property barred by the 

doctrine of sovereign immunity).  See also Lathrop v. Deal, 301 Ga. 408, 408, 801 S.E.2d 867, 

869 (2017); Olvera v. Univ. Sys. of Ga.’s Bd. of Regents, 298 Ga. 425, 782 S.E.2d 436 (2016).  

The Supreme Court of Georgia has recently clarified that “sovereign immunity is a bar to 

injunctive relief.”  Ga. Dept. of Natural Resources v. Center for a Sustainable Coast, Inc., 294 

Ga 593, 596 (2014). 

“[T]he constitutional doctrine of sovereign immunity forbids our courts to entertain a 

lawsuit against the State without its consent.”  Lathrop, 301 Ga. at 408, 801 S.E.2d at 869.  

“Consent to suit can only be given by the constitution itself or by an act of the General 

Assembly.”  Id. at 425, 801 S.E.2d at 880.  Sovereign immunity “extends to the state and all of 

its departments and agencies.”  Ga. Const. of 1983, Art. I, Sec. II, Par. IX (e).  Significantly, 

“[s]overeign immunity extends to suits for injunctive relief, and it extends as well to suits for 

declaratory relief.”  Lathrop, 301 Ga. at 425, 801 S.E.2d at 880 (internal citations omitted) 

(emphasis added).       

The FCBTA enjoys sovereign immunity because a suit against a county board and its 

members in their official capacities “is tantamount to a suit against the county itself.”  Bd. of 
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Comm’rs of Glynn Cnty. v. Johnson, 311 Ga. App. 867, 868, 717 S.E.2d 272, 274 (2011); see 

also SJN Props., LLC v. Fulton Cnty. Bd. Of Assessors, 296 Ga. 793, 770 S.E.2d 832 (2015) 

(claims for injunctive relief against board of assessors barred by sovereign immunity).  

Sovereign immunity also extends to individual members of the FCBTA where, as here, they are 

sued in their official capacities.  See Ga. Dep’t of Natural Res. v. Ctr. for a Sustainable Coast, 

294 Ga. 593, 599(2), 755 S.E.2d 184 (2014) (plain language of Ga. Const. of 1983, Art. I, Sec. 

II, Par. IX (e) applies to the state and its officers and employees when sued in their official 

capacities); Cameron v. Lang, 274 Ga. 122, 126(3), 549 S.E.2d 341 (2001) (sovereign immunity 

applies to public employees sued in their official capacities). 

  Petitioners’ claim for declaratory judgment and injunctive relief against Respondents are 

barred by the doctrine of sovereign immunity.  The FCBTA and its members enjoy sovereign 

immunity.  Sovereign immunity extends to claims for declaratory and injunctive relief.  

Petitioners have not (and cannot allege) that Respondents have waived sovereign immunity for 

purposes of Petitioners’ claims for declaratory judgment and injunctive relief.  Therefore, 

Petitioners’ claims for declaratory judgment and injunctive relief are barred and must be 

dismissed.   

CONCLUSION  

 For the foregoing reasons, Respondents respectfully request that the Court grant 

Respondents Motion to Dismiss, dismiss the Petitioners First Amended Petition for Writ of 

Mandamus, for Declaratory Judgment and for Injunctive Relief with prejudice and without leave 

to amend, and award Respondents any additional relief the Court believes is just and proper.  

 

Respectfully submitted this 17
th

 day of November 2017.   
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Respectfully submitted, 

 

OFFICE OF THE FULTON COUNTY ATTORNEY 

    Patrise Perkins-Hooker 

County Attorney 

Georgia Bar No. 572358 

Patrise.perkins-hooker@fultoncountyga.gov 

 

     Kaye W. Burwell 

     Deputy County Attorney 

  Georgia Bar No. 775060 

  Kaye.burwell@fultoncountyga.gov 

 

Cheryl M. Ringer 

Senior Assistant County Attorney 

Georgia Bar No. 231973 

Cheryl.ringer@fultoncountyga.gov 

      

     /s/Kimberly Alexander 

     Kimberly A. Alexander 

     Assistant County Attorney 

     Georgia Bar No. 141631 

     Kimberly.alexander@fultoncountyga.gov 

Attorneys for Respondents 

 

 

141 Pryor Street, S.W. 

Suite 4038 

Atlanta, Georgia 30303 

(404) 612-0246 (office) 

(404) 730-6324 (facsimile)  

mailto:Kaye.burwell@fultoncountyga.gov
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CERTIFICATE OF SERVICE 

I hereby certify that on this day I have filed a copy of the within and foregoing with the 

Court’s Odyssey E-filing System, which will electronically serve the following counsel of 

record:  

WAYNE B. KENDALL, P.C. 

 

Wayne B. Kendall 

155 Bradford Square 

Suite B 

Fayetteville, GA 30215 

 

This 17
th

 day of November, 2017. 

 

/s/Kimberly Alexander 

      Kimberly A. Alexander 

      Assistant County Attorney 

      Georgia Bar No. 141631 

      Kimberly.alexander@fultoncountyga.gov 

Attorney for Respondents 

 

 

141 Pryor Street, S.W. 

Suite 4038 

Atlanta, Georgia 30303 

(404) 612-0246 (office) 

(404) 730-6324 (facsimile) 


